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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2104 
GEORGE W. UPTON, 
ve·rsus 
COMMONWEALTH OF VIRGINIA. 
PETITION FOR WRIT OF ERROR. 
To the Honorable Justices of the Supre1ne Co~trt of Appeals 
of Vi1·.qinia: 
Your petitioner, George \V. Upton, respectfully repre-
sents that he is aggrieved by a final judgment of the Circuit 
Court of Mecklenburg County, Virginia, rendered on the 
2nd day of .T uly, 1938, on a verdict *finding him guilty 
2* of an assault with a deadly weapon, for which he was 
sentenced to serve one year in the State Penitentiary. 
A transcript of thP. record in said case is attached hereto and 
prayed to be read as a part of this petition. 
ST.A.TEMENT OF THE CASE. 
On October 9. 1937, at a time estimated to be about ten 
o'clock P. lVI., a burst or volley of shots was heard at Matthew 
Valentine's Service Station, which is located some three miles 
south of Smith Cross Roads and seven miles south of South 
Hill, in Mecklenburg County, Virgi~ia. One of these shots 
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struck the building itself and another lodged in the foot of 
James Carter, a colored boy. The night was dark and stormy, 
and, although some tw·elve to fifteen persons were present 
in and around the service station at the time, no one saw who 
fired the shots, and no one could tell from which direction 
they came. The only connection that the Commonwealth 
proved between the accused and the alleged shooting was the 
introduction of certain testimony which tended to prove that 
the bullet, 'vhich was probed from the foot of James Carter, 
was fired from a rifle which was owned by *George W. 
3 • Upton, the accused. 
ASSIGN~iENT OF ERROR. 
It is respectfully submitted that the judgment aforesaid 
is erroneous for the following reasons: 
1. That the verdict was contrary to the law and the evi-
dence, and was without evidence to support it. 
2. Admission of improper evidence. 
3. Improper instructions to the jury. 
4. Failure of the Court to grant a new trial on the ground 
of after-discovered evidence. 
ARGU~IENT. 
'1. The Verdict Was Contrary to the Law and the Evidence, 
and TVas Withou.t Evidence to Support It. 
The defendant contends that the Commonwealth wholly 
failed to establish the criminal agency. The Commonwealth 
could not and did not prove that the accused *had pos-
4 • session of the rifle in question, or any other weapon, at 
the time of the alleged sl1ooting·. Nor did it prove that 
the accused was within a mile and a half of the scene of the 
shooting at' the time it was done. 
The evidence for the accused, which is corroborated hv the 
unimpeached testimony of both 'vitnesses for the Common-
wealth and the witnesses for the accused, established the fact 
that the accused made a habit of leaving his rifle in the back 
of his autmnobile. ·which fact was known to a number of 
colored people including Walter Cai·ter, and that on the day 
preceding, and on the night of the alleged shooting·, this car 
was parkP.d under an oak tree in an unprotected lot some 
distance fron1 his house, thus n1aking the rifle accessible to 
anyone who desired to obtain it. 
I 
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The accused is a white man, thirty-seven years old, who 
is engaged in fa.rining in ~Iecklenburg· County. As is the 
custom with many farmers, he made a practice of cutting and 
hauling cord 'vood during the off season. :For the purpose of so 
doing, he used a truck. On the morning preceding the shoot-
ing. in connection with his businP.ss of hauling cord wood, the 
accused drove his 'truck, on which· he carried some negro 
laborers who were in his employ, to South Hill. Some 
5• time around eight p.m., •after taking his hired men home, 
he stopped at the service station of Matthew Valentine 
to purchase a soft drink. The accused remained in the serv-
ice station some fifteen minutes, during which time some 
seven or eight persons were present There was a little, vague 
testimony to the effect that the accused at the time had some 
words with someone present, but the evidence does not sho\v ~ 
what was said or to whom the words were spoken. No threats 
were heard by any witness. 
After leaving. the -service station, the accused got into 
his truck, which he had been driving all day, and together 
with Willie Jig·getts, started driving to South Ifill to get 
some provisions which his wife had asked him to buy for 
her, and which he had forgotten on his previous trip. After 
the truck had covered some five of the seven miles to South 
Hill, it became disabled and would run no further. The ac-
cused, with Jiggetts, consumed considerable time in an effort 
to get the truck started, but without success. They thereupon 
started back to Smith Cross Roads, on a country road, walk-
ing. The night was dark and it was raining very hard. Af-
ter proceeding a short distance on foot, the accused and 
Jiggetts came upon the car of William Walker, which had 
slid into the ditch. They helped g·et the Walker car out of 
the ditch, and a little later they were picked up by a passing 
car and carried to the store of E. H. ~Htchell *at Smith 
6* Cross Roads. They arrived at Mitchell's store around 
nine p. m. and remained there some fifteen minutes. The 
testimony of Jiggetts, Jvfitchell and Walker (the last two of 
whom are ~white men) prove, beyond any doubt, that the ac-
cused, during all of this time, had no rifle or any other weapon. 
After leaving ~fitchell 's store, Jiggetts and the accused 
walked some two miles down a muddy country road, in the 
rain, until they reached a point known as the Outlet Road . 
. At this point they separated; the accused turned north to 
go to his home, about one-half mile distant, and Jiggetts con-
tinued south, going directly to Valentine's Service Station, 
approximately one mile away. The accused arrived home at 
ten p. m., or a few minutes before, and Jiggetts arrived at 
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the service station at approximately ten p.m., or a few min-
utes thereafter. A very few minutes after Jiggetts reached 
Valentine's and at a time detern1ined to be shortly after ten 
o'clock, the burst of shots was heard. 
The accused's wife, lVIrs. Agnes Upton, and one liendricks, 
a friend of Upton's who was a guest at the Upton home that 
nig·ht, testified that the acc:used reached home at. ten .P .. ~L. or 
shortly before, and stayed there the remainder of the nig-ht. 
· *Thus it can be seen that the three witnesses ·,vho were 
7* 'vith, and saw the accused before ten o'clock, and the hvo 
witnesses who testified that he arrived at his home at 
ten o'clock or shortly before, and that he remained there all 
night, conclusively prove that the accused was making his 
way home frorn the direction of South Hill, walking, in the 
· rain, that he had no 'veapon of any kind, especially a rifle, 
and that he had no opportunity to do the shooting. The tes-
timony of these fiye witnesses, together with the fact that 
the rifle of the accused had been left in his car parked in 
front of his house all day, was unimpeached and not denied. 
The case presented was entirely absent of motive. As a 
matter of fact, James Carter, the boy 'vho was struck in the 
foot, "rorked for the accused both before and after the said 
shooting·, and was at all times on very friendly terms with 
him. The accused, during the period of the alleged shooting, 
was entirely sober, and his actions demonstrated that at no 
time during the evening did he appear to be angry with any-
one, or in an ugly or disagreeable frame of mind. 
Virginia decisions hold that in cases on which the accused 
·is convicted on circurnstantial evidence, the ·evidence must 
subordinate every reasonable hypothesis of *the inno-
s• cence of the accused. In Dixon v. Com·mon.wealth, 162 
Va. 79R, 173 S. E. 521, this is said: 
''We need not undertake to discuss the burden which rests 
upon thP. rommon,vcalth in criminal cases. The jury rnust 
be satisfied of the guilt of the accused beyond a reasonable 
doubt. Such a conclusion must be supported by cr9dible evi-
dence and cannot rest upon conjecture or suspicion. .Triplett 
v. C O'Jn11~onwealth, 141 V a. 577, 127 S. E. 486." 
In the present case, the most that can be said of the evi-
dence presented by the Cmnmonwcalth is that it cast a shadow 
of suspicion as to whether or not Georg·e '\V. Upton wns the 
guilty party. The evidence, as introduced by the accused, 
clearly shows that he has been frank and fair in his entire 
condu'ct, and has accounted, without contradiction, for his 
every n1ove iJnrnediately before, duri~g, and after the time 
I 
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of the alleged shooting. In Stine v. Commonwealth, 162 Va. 
856~ 867, 174 S. E. 758, the Court very aptly said: · 
'' 'The prisoner is presumed to be innocent until his guilt 
is established, and he is not to be prejudiced by the inability 
of the ·C'ommonwealth to point out any other criminal agent; 
nor is he called upon to vindicate his own innocence by nam-
ing the guilty man. He rests secure in that presumption of 
innocence until proof is adduced which establishes his g_uilt 
beyond a reasonable doubt; and, whether the proof be di-
rect or circumstantial, it must be such as excludes any ra-
tional hypothesis of the innocence of the prisoner.' 1Ylc-
Bride's Case. 95 Va. 826, 30 S. E. 454, 457; Jones' Case, 103 
Va. 1012, 49 S. E. 663. '' 
9* *''To find a verdict of guilty which will be valid in 
law, the jury must be satisfied from the evidence that 
the Commonwealth has made out its case beyond a reasonable 
~oubt. A jury is not warranted in arriving at a verdict find:..· 
ing the accused guilty when such verdict is the result of 
suspicion or .quess. The facts must not be consistent with his 
g11ilt, but they must be i'IWJonsisteVJzt wit7~ his innocence.'' 
(Italics supplied.) . J( eeton. v. Commonwealth, 152 Va. 1036, 
1039, 148 S. E. 783. 
It would seem, therefore, according to the facts as above 
set out, that it is just as probable that the shooting 'vas un-
intentional or accidental as it was that it was done with a 
criminal intent: but, even if it be said that the· Commonwealth 
has established the corpu.s delicti, it is earnestly submitted 
that it has failed entirely to connect the accused with the conl-
mission of the crime. 
2. Adrnission of I 1nprope·r Evidence. 
Where there is no evidence in a case which directly con-
nects the accused with thP. criminal act, and where the evi-
dence introduced is entirely circumstantial, it is apparent-
that any evidence which might tend to connect the accused 
with the crime would have great weight with the jury. In the 
present case, the only evidence introduced whatsoever to 
show that the accused was the criminal agent was the hear-
say testimony of B. L. Smithson, a police officer of South 
10~~~< Hill. OvP.r *the strenuous objection of the accused, 
Officer Smithson was permitted to testify (R., p. 16) 
"that on the night of October 9, 1937, while in the performance 
of his duty, he directed James Carter and his companion, 
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~Iatthew Valentine, to the office of L. H. Bracey; that James 
Carter had been wounded by a bullet in his foot; that Dr. 
Bracey, in his presence, probed for the bullet, located the 
same, and, after removing· it, handed it to the witness, who 
delivered it to Deputy Sheriff N ewn1an; that James Carter 
told him, Sn1ithson, that George Upton shot him and that he 
wanted a warrant for Upton's arrest, but that no warrant 
was issued on the complaint of Sn1ithson, and that the wit-
ness had no knowledge by whon1 and 'vhen the warrant was 
later issued, which resulted in the arrest of the accused." 
This conversation could not be said to be a part of the 
res _qe.stae, inasmuch as it occurred son1e little time after 
the shooting and at a place seven or n1ore 1niles distant fron1 
the scene thereof. In Haynes v. Con1/Jnonwealth, 28 Grat. 
(69 Va.) 942, the accused was being- prosecuted for larceny. 
The prosecuting witness gave evidence tending to show when 
and how the larceny was committed on hhn. In answer 
11 * to a question *put forward by the ·Commonwealth at-
torney, he stated that immediately after the larceny 
he went to the house of another person who lived nearby, and 
told hin1 the circun1stances of the robbery. Upon objection to 
the question by the accused, the trial court sustained the ob-
jectic;>n to so 1nuch of the question as referred to the details 
of the statement, but allowed tlw witness to state that he had 
told tllP. other person at the time named ''that he had been 
robbed,'' and then allowed this person to whom the state-
ment was n1ade to testify that the prosecutor had come to 
him and told him that he had been robbed, to which the coun-
sel for the accused excepted. The court held that the state-
mcmts -were inadmissible. They were inadmissible as a part 
of the res _qe.stae inasmuch ,as ''facts which constitute the 1·es 
_qestae must be such as are so connected ·with the very trans-· 
action or fact under investig·ation as to constitute a part of 
it," and the above statements do not come within the definitio:1. 
The effP.ct of officer Sn1ithson 's testimony upon the jury 
must n~cessarily have been very gTeat. The evil that it 
worked is shown by the fact that tT an1es Carter (who was 
summoned as a witness by the Commonwealth but who failed 
to appear at the trial, and therefore was not available for 
cross examination) later made an affidavit *(R., p. 57) 
12* denying that he made the statement to Officer Smithson, 
and in addition stated "that he neither saw nor heard 
anyone and had no idea by whon1 the shooting was done; that 
he had had no trouble whatever with l\fr. Upton and continued 
to work for hin1 after he rP.ceiv<1d the wounds aforesaid; that 
he has notJ at any tin1e, told anyone that he thougl1t M:r. Upton 
did the shooting; nor has llP. any reason to believe the shooting 
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was done by Mr. George W~ Upton; that his wound was slight 
and confined him only a few days; that 1\ir. Upton owned a 
rifle which customarily was left in lVIr. Upton's automobile, 
that the said automobile, for the greater part of the time, 
and always at night, was left parked in an open and unpro-
tected lot. some distance from the Upton home.'' 
Virginia courts have always been very strict in regard to 
hearsay evidence. In Flippo v. Con~ntonwealth, 122 V a. 854, 
94 S. E. 771, the defendant was being tried for cruelty to a boy 
under his control. A witness for the Commonwealth testified 
as to certain statements made by the boy to him. It was held 
that such testimony was hearsay, inad1nissible, and the judg-
ment of the lower court 'vas thereupon reversed. 
lR* . "'3. Improper Instt·uction ... ~ to the Jut·y. 
The court erred in granting Instructions 1, 2, 3, 4 
and n at the instance of the Commonwealth for the rea-
sons statP.d in Bill of Exceptions No. 2. Your petitioner espe-
cially desires to call the Court's attention to Instruction No. 
5, 'vhich was calculated to mislead the jury and to create in 
their minds the erroneous impression that the shots were de-
liberately fired into the building and into a cro,vd of human 
beings. This instruction, which was not warranted by the 
evidence, in eff~ct told the jury that the shots 'vere actually 
fired with deliberate intP.nt. 
The refusal of the Court to grant Instruction K, which , 
accurately states the law· of the case, as requested by the ac-
cused, denied the accused the right to show to the jury this 
theory of his case, to which he 'vas justly entitled. For ad-
ditional reasons see certificate of exceptions No. 2. 
4. Failttre of the Court to Gra1zt a New Tri(d on the Ground 
of After-Discovered Evidence. 
On July 1, 1938, before the adjournment of the June Term 
of court, counsel for the accused made known to the Court 
that he had just been informed of after-discovered evidence. 
Counsel at that time stated to the *'Court that these wit-
14* nesses lived in North Carolina. and that it 'vould be dif-
ficult, it not imposs"ible, to secure affidavits before the 
adjournment of Court on the next day, and requested the 
Court to permit him to make his motion for a new trial on 
the ground of after-discovered evidence an¢1 to continue the 
motion to the next term. ThP. Court advised counsel that it 
would not continue the motion until the next term, but sug-
gested that counsel have the witnesses brought into open 
-~ 
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Court on the next day, and that the Court would hear the wit-
nesses in lieu of the customary affidavits. The witnesses were 
brought into the Court on the next clay and testified as is set 
out in Certificate of Exceptions No. 4 of this record. Upon 
examination of the stat01nents made by these witnesses, and 
from the record itself, it is apparent that the evidence 'vas 
discovered since the trial, thaf it could not have been discov-
ered before the trial by the exercise of due diligence on the 
part of the accused or his counsel, that it was n1ost material, 
and that on another trial it ought to produce a different re-
sult. 
An analysis of the after-discovered evidence, as set out 
in the record, pages 54 to 61, inclusive, shows that four 
credible and unimpeached witnesses, namely, Lula Carter, 
widow of Waltet· Carter, the third ""party who made a 
15'"' confession of the shooting for which the defendant 
stands accused; James Carter, the son of Walter Car-
ter, the colored boy who was shot;· and Sallie Wardrette and . 
Simon vVardrette, friends and neig·hbors of the Carters in 
Halifax County, North Carolina, testified in open Court, in 
lieu of evidence, in support of the 1notion made by the ac-
cused. The situation of Lula ·Carter and James Carter with 
respect to the offense alleged in the indictment adds weight 
to their testin1ony. 
The record shows that "'\Valter Carter and his family, in-
cluding- Lula CartPr and James Carter, for son1e tin1c prior to 
the 9th day of October, 1937, resided in South Hill J\tiagis-
, terial District, l\Iecldenburg County, Virginia, about one mile 
from a Service Station owned and operated by ~Iatthew Val-
entine, and that the entire family continued to live at that 
place until Decen1b~r 25, 1937, the date on which "\Valter Car-
ter died. · 
The record further shows tl1at vValter Carter, on the clay 
he died, a fe'v hours before his death, called his wife, Lula Car-
ter. to his bedside. and then and there told her that he did the 
shooting- at l\la.tthew Valentine's Service Station on October 
9, 1937, the day that James Carter, his son, was struck in the 
foot, but "That l1e did not hit the person he was aiming 
16* at". He furthe1~ "'requestP-d his wife not to say any-
thing about it. 
Two days aftPr her husband's death, to-wit, ·on December 
27, 1937, Lula Curter removed herself and her family, 'vi.th 
the exception of James Carter, to Halifax County, North 
Carolina. 
The testimony offered in support of the motion further 
established the fact that Lula Carter, within the same week 
that her husband died, in the presence of Simon Wardrette, 
I 
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Peter W ardrettA and Sallie Wardrette, repeated the state-
ment made by her deceased husband, on his death bed, with 
reference to the shooting at Matthew Valentine's Service Sta-
tion. The record shows, also, that the witnesses, Lula ·Garter 
and James Carter, did not return to the State of Virginia 
until the latter part of the week beginning June 27th, 1938, 
and that they remained in this State just long enough to se~ 
cure certain personal effects which they had left behind at 
the time of their removal to the .State of North Carolina. It 
was on the occasion of this visit that Lula Carter heard in 
the neighborhood that lVIr. George Upton had just been tried 
for the shooting· at 1\{atthew Valentine's Service Station, and 
that she then, for the first time in that neighborhood men-
tioned the statement that had been made by her husband a few 
hours preceding his death. 
17* •The factual set-up in this case is almost identical 
with that of Hines v. Cmwmonwealth, 136 Va. 728, 117 S. 
E. 843. In that case, Hines was indicted for the murder of 
Curtis, a police officer. The jury found him guilty and sen-
tenced him to confinement in the penitentiary for a term of 
fifteen years. Although there were eight assignments of 
error, the Court only discussed two of then1. One of these 
was only lightly touched upon, and the other, as expressed 
by the Court, "the more serious- question in the case arises 
upon the action of the Court in refusing to set aside the ver-
dict and award a new trial for after-discovered evidence.'' 
The facts which led to the conviction of the accused can be 
briefly stated as follows : The killing occurred shortly after 
two a. m., August 22, 1921, in a vacant lot in South Richmond. 
The deceased was shot three times with a 38 caliber pistol, 
and instantly died. A number of witnesses heard the shots 
and one of them saw the flash from the pistol, but it is not 
claimed that there were any eyewitnesses to the shooting or 
that anybody recognized the perpetrator. The evidence 
tended to show that the deceased and his adversary had been 
engaged in a strugg·le. A cap was found near the place he 
fell, which some of the witnesses for the Commonwealth un-
dertook to positively identify as belonging to the *ac-
18* cused. The conclusiveness of the identification depended 
larg·ely upon the ownership of this cap, which was de-
nied by the accused. 
The bullets 'vhich caused the death of the deceased ap-
peared to have been fired from a pistol like the one traced 
to the possession of the accused. It was shown that the ac-
cused was in Richmond that night, and the jury might well 
have believed from the evidence that he was in the vicinity of 
·the crime and had the opportunity to commit it. 
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The alleged after-discovered evidence tended to show that 
the cap belonged to a third party who had a similar gun and 
a similar opportunity, and who, in addition to these circum-
stances, admitted to several persons that he and not the ac-
cused had comrnitted the crime. The affidavits, in substance, 
tended to establish the following facts : That one Jenkins, a 
resident of Riclunond, died in February, 1922, and that he 
was a larger man than the accused, that he was a bootlegger 
(as was the accused) and had said that no officer could ever 
carry him alive to the policr. station. It was shown that he had 
at least one customer for whiskey in the neighborhood of the 
crime, that he usually carried a 38 caliber. pistol, that he 
wore a cap like the one found at the scene, that he left hon1e 
with a pistol on the night of the killing, that he was out all 
night, and that he came home bareheaded, •saying that 
19* he had lost his cap and had borrowed a hat from hi~ 
brother. It was also shown that hvo nights before Jen-
kins was taken sick, he told one Nunnally, "I have something 
to tell you if you will promise not to tell anybody,'' and upon 
securing said promise told Nunnally, ''I killed Policeman 
Curtis, and for God's sake, don't tell anybody.'' During· his 
last illness, Jenkins also told his wife, ''I killed that man 
and Hines did not." 
In considering the question of admissibility in regard to 
these affidavits, the Court held that they were both relevant 
and admissible. To quote the exact language of the Court, 
''Nor was the after-discovered evidence of such 'merely 
cumulative, corroborative or collateral character' as that it 
ought to have been excluded. It "ras specific and circum-
stantial upon a vital point, and if true (which was a question 
for the jury) it was such as that it would probably, .if not 
necessarily, have produced a different result. In such cases 
the general rule of exclusion does not apply." The Court 
thereupon reversed the case and remanded it for a new trial 
on the gTound of after-discovered evidence. · 
The foundation for this rule is laid down in J(arnes v. Co1n-
1nonwealth. 125 Va. 758, 99 S. E. 5fl2, and Johnson v. Cmn-
1nonu;ealth. 126 Va. 770, 777, 101 S. E. R41, and has beAn fol-
lowed in ll1ason v. Cornm,onwealth, 154 Va. *896, 156 S. E. 
20* 581, and Ilolmes v. Co1nm,onwealth, 156 Va. 963, 157 
S. E. 554. In the Holntes Ca,se, supra, the Court held 
that: 
"The primary object in considering; a motion for a new 
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tain if an injustice has been done* e *. It has been repeatedly 
said that, if the new evidence offered con1es within the settled 
rules applicable thereto, one of 'vhich rules is that such evi-
dence, if offered on a new trial very probably 'vould change 
the result, then the motion should be gTanted. In determin--
ing whether or not it is likely there would be a different ver-
dict, the trial court should receive all the light available within 
legal limits, and exclude nothing· which can legitimately aid 
in arriving at a correct conclusion * * *. 
"·Countnr affidavits showing lack of due diligence on the 
part of the losing party, or that the alleged new evidence does 
not in fact exist, or showing the credibility or lack of credi- . 
bility of the witnesses, or denying, contradicting, or explain-
ing the material statements, all tend to aid the court in the 
exercise of its discretion in gTanting or refusing to grant a 
new trial." In this connection sP.e also Johnson's Case, 104 
V a. 881, 52 S. E. 625 ; Johnson v. C o·JnlmonweaUh, 126 V a. 770, 
101 S. E. 341.; Powell v. C01n1nO'rbWealth, 113 Va. 741, 112 S. 
E. 657: Akers v. Comrnonwealth, 155 Va. 1046, 156 S. E. 763; 
and Holbrook v. Cont1nonwealth, 165 Va. 700, 181 S. E. 353. 
It is to be noted that, althoug·h thP. evidence introduced 
by the Commonwealth in the Hines Case, supra, points much 
more definitely toward the guilt of the accused than that in-
troduced in the present case, the evidence in both cases was 
somewhat simila-r. None of thP. evidence introduced by the 
accused in the present trial is in direct conflict ·with evidence 
introduced by the Gmnmon,vealth ('vith 8 the exception 
21 >!!< of the hearsay evidence of Officer Sn1ithson), and the 
affidavits offered by the accusP.d in the way of after-
discovered evidence are not in conflict with any evidence in-
troduced at thn trial. The affidavit of J a1nes Carter, hinl-
self, shows that the burst or volley of shots, which was fired 
on the night of October 9, 1937, was fired from a direction 
southeast of ~iatthew Valentine's service station, and it is 
an admitted fact that the honlP. of the accused was in a north-
erly dirP.ction from said station. These affidavits, which a1~e 
not denied in anJJ fonn or fashion bJ.J cottnter affidavits,. do· 
not merP.ly corroborate the testimony of the accused, but they 
go further and show, not only that the shooting· was done by 
someone else, but they point out the person who did the shoot .. 
ing, and they show the thne, place and circun1stances sur-
rounding such shooting. 
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CONCLUSION. 
Your petitioner respectfully submits that the evidence in 
this case is not sufficient to connect him with the alleged 
crime, if a crime was in fact committed, and be therefore 
prays that a Writ of Error be awarded; that the verdict of 
the jury be set aside; the judgment *of the trial Court 
22* reversed, and final judgment entered Jor the petitioner; 
or, in the alternative, that the verdict of the jury be 
set aside, the judgment of the Trial Court reversed, and a 
new trial awarded. 
Your petitioner adopts this petition as his brief, and states 
that W. Henry Cook and Edward M. Hudgins, counsel for. 
your petitioner, who present this petition for a Writ of Error, 
desire to state orally the reasons for reversing the judgment 
complained of herein. Your petitioner further states that on 
the 27th day of October, 1938, a copy of this petition was 
. personally delivered to F. C. Bedinger, Commonwealth's At-
torney for Mecklenburg County, at Boydton, Virginia. 
Respectfully submitted, 
GEORGE W. UPTON, 
Petitioner. 
By vV. HENRY COOK, 
EDWARD J\1. HUDGINS, 
His Counsel. 
DatP.d at South Hill, Virginia, this the 27th day of October, 
1938. ' 
w: HENRY COOl{, 
ED"\i\TARD ~I. HUDGINS, p. d. 
23. *CERTIFICATE OF COUNSEL. 
· I, Edward 1\L Hud~ins, an attorney at law, practicing in 
the Supreme Court of Appeals of Virginia, do certify that 
in my opinion the judg1nent complained of in the foregoing 
PP.tition should be reviP.wed and reversed. 
EDWARD M:. JIUDGINS, 
Of Counsel for Petitioner. 
Received by .Justice Hudgins, Oct. 28, · 1938. 
November 22, 193R. Writ of error and sttpersecleas awarded , 
by the court. No bond. 
M. B. W. 




In the Circuit Court of Mecklenburg County: 
Pleas before the Circuit Court of lVIecklenburg County 
at the Courthouse thereof on the 24th day of October, 1938. 
page 2 ~ Be it remembered that heretofore, to-wit: At the 
December Term of the Circuit Court of Mecklen-
burg· County, Virginia, the Grand Jurors for said County re-
turned a bill of indictment ag·ainst George W. Upton whieh. 
is in the following words, to-wit: 
Commonwealth of Virginia 
1 , County of Mecklenburg 
I 
In the Circuit Court of 1\fecklenburg County. 
The Grand Jurors of the Commonwealth of Virginia, in 
1 : and for the body of the County of lVIecklenburg, and now 
1 attending upon the Circuit Court thereof at its December 
Term, 1937, upon their oaths present that George W. Upton, 
on the 9th day of October, 1937, in the said County of Meck-
lenburg and within the jurisdiction of the said Court, un-
lawfully; maliciously and feloniously did shoot one James 
Carter, with intent him, the said James Carter, to maim, dis- ' 
figure and kill, against the peace and dignity of the Common-
wealth of Virginia. 
A True Bill 
S. E. SP .A,ULDING, Foreman. 
Upon this indichuent the prisoner has been arraigned and 
upon his arraignment has pleaded not guilty and for his 
trial has put himself upon the country, which country you 
are. 
page 3 ~ Your charg-e therefore is to find whether he is 
guilty or not guilty. If you find him guilty as 
charged in the indictment you shall fix his punishment at 
confinement in the penitentiary for a period of not less than 
14 Supreme Court of Appeals of Virginia. 
one nor more than ten years. If you :fi:r;t.d such act to have 
been done unlawfully, but not maliciously, with the intent 
aforesaid, you n1ay in your discretion fix punishment at con-
finement in the penitentiary for a period of not less than one 
nor more than five years, or by confinement in the county jail 
for a period of not more than twelve months and fined not 
exceeding five hundred dollars. 
If you find him not guilty then say so and no more and 
hearken to the evidence. 
COPY OF ORDER 
ENTERED 1\IONDAY, THE 27TH DAY OF JUNE, 1938. 
Commonwealth of Virginia 
v. 
George Yv. Upton 
FELONY (l\fAil\1JNG) 
This day cmne the attorney for the Commonwealth also 
the accused, Georg-e vV. Upton, who stands indicted for a 
Felony (1\faiming), appeared in Court in pursuance 
page 4 ~ of his recognizance and -upon being arraigned, 
pleaded not guilty as charged in the indictment, 
thereupon can1e a Jury of 20 persons selected and summoned 
according to law, eight (8) of whom were strickened from the 
panel, four ( 4) by the attorney for the Com1nonwealth and 
four ( 4) by the accused. The remaining 12 constituted the 
.Tury as follows: S. T. 1\'Ioore, T. vV. 1\foore, J. P. Garrett, 
R. H. Lambert. T. D. Holloway, J. C. 1\fcCall, J. A. Isear, R. 
E. Daniel, Jr., Dewitt Bowers, L. P. Buchanan, A. J. Hawkins, 
and A. D. Doggett, who after first being duly sworn and hav-
ing heard a part of the evidence were instructed by the Court 
to sneak to no one nor allow any 'one to speak to them con-
cerning this case until they return into court tomorro\V morn-
ing- at 10 o'clock and this casP. is continued until tomorrow 
morning at 10 o'clock 
COPY OF ORDER 
ENTERED TUESDAY, THE 28TH DAY OF JUNE, 1938. 
This day cainP. ag-ain the attorney for the Commonwealth 
and the accused, George W. Upton, who was on trial for a 
Felony (1\faitning) also the .T urv, sworn and imp~neled on 
this case on yesterday, appeared in Court, and after being 
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polled and was ascertained all were present, and 
page 5 r upon hearing the conclusion of the evidence, having 
received their instructions and hearing the argu-
ment of counsel, retired to their room and after some time 
returned into Court and rendered the following verdict: "We, 
the Jury, find the. within named defendant, George W. Upton, 
guilty of malicious maiming as charged in the within indict-
ment, and fix his punishment at confinement in the State 1 
Peniten~iary for a period of one (1) year. 
Thereupon the defendant, by counsel, moved the Court 
to set aside the verdict of .the Jury and grant the accused 
a ne:w trial on the following grounds : 
(1) That the verdict is contrary to Law and Evidence and 
is without evidence to support it. 
(2) That the Court en·ored in granting certain instructions 
asked for by the Commonwealth and in refusing to grant 
certain instructions asked for by the accused, which motion 
the Court overruled and the defendant by counsel excepted. 
Thereupon it is considered by the Court that the accused 
George W. Upton, do be confined in the State Penitentiary 
for a period of one year and that he do pay the cost of this 
prosecution. . 
page 6 ~ The accused having indicated his intentions of 
appealing to the Supreme Court of Appeals for a 
Writ of Error and Supersedeas, the operation of this Judg-
ment is suspended until the third l\1:onday in October, 1938. · 
On motion of the defendant he is admitted to bail until 
·· the 17th day of October, 1938. 
Thereupon the said George W. Upton entered into and 
acknowledged a. bond in the penalty of $1,000.00, conditioned 
- according to law with .T ohn E. Upson his surety thereon who 
justified as to his sufficiency for the personal appearance of 
the said George W. Upton before this Court on the 17th day 
of October, 1938. 
COPY OF ORDER 
ENTERED SATURDAY, THE 2ND DAY OF JULY, 1938. 
Commonwealth of Virginia 
I v. 
George W. Upton. 
This day came the accused by counsel and moved the Court 
16 Supreme Court of Appeals of Virginia. 
- to set aside the verdict of the J urv rendered in this case on 
Tuesday, the 28th day of June and grant the ·ac-
page 7 ~ cused a ne'v trial on the grounds that new evidence 
· has been discovered. 
Thereupon evidence was introduced in . ~court and upon 
hearing the smne, the Court doth overrule the said motion to 
which action of the Court the defendant by counsel excepted. 
COPY OF NOTICE 
GIVEN TO OPPOSING COUNSEL OF THE TIME AND 
PLACE WHEN CERTIFICATE OF EXCEPTIONS 
WOULD BE TENDERED TO THE COURT OR. 
JUDGE. 
To F. ·C. Bedinger, Commonwealth's Attorney for ~Iecklen-
burg County, Boydton, Virginia: . 
You will please take notice that on Saturday, the 27th day 
of August, in the year 1938, at two o'clock P. M., of that 
day, George W. Upton, the defendant in the above captioned 
criminal proceeding, will tender to the Ron. N. S. Turnbull, 
Jr., Judg~ of the Circuit Court for J\IIecldenburg County, Vir-
ginia, at his office in Victoria, Virginia, certificate of excep-
tion to be signed by the said Judge and made a part of the rec-
ord in the case of Comn1mnvP.alth of Virginia against George 
W. Upton, trial of which ~vas had on June 27th and 
page 8 ~ June 28th, at the June Term of the said Court, and 
in ·which final judgment was entered on the 2nd day 
of July, 193Ft . 
Respectfully, 
GEORGE W. UPTON, Defendant. 
By ,--,..r. HENRY COOl{, 
EDvV ARD J\IL HUDGINS, 
His Counsel. 
Dated at South Hill, Virginia, this the 23rd day of August, 
1938. 
W. HENR,Y COOK, 
EDWARD M. HUDGINS, p. d. 
Legal Service accepted August 24th, 1938. 
F. C. BEDINGER, 
Attorney for the ·Commonwealth for 
1\!P.cklenburg County, Virginia. 
II 
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pag·e 9 ~ CERTIFICATE OF EXCEPTIONS. 
George W. Upton, the defendant in the above captioned 
criminal proceeding, was indicted at the October Term, 1937, 
of the Circuit Court of ~Iecklenburg· County, Virginia, for a 
felony, and, after several continuances, the case was set down 
on the docket for hearing at the June Term, 1938, and the 
trial was had on June 27th, and June 28th, before Hon. N. S. 
Turnbull, Jr., Judge, and a jury. 
CERTIFICATE OF EXCEPTION NO. I. 
EVIDENCE. 
The following evidence on behalf of the Commonwealth 
and of the defendant, respectively, as hereinafter denoted, 
is agTeed .upon by the Attorney for the Commonwealth and 
Counsel for the defendant as a summary, in narrative form, 
of all the evidence that was introduced on the trial of an 
indictment for a felony of the Commonwealth of V:irginia 
against George W. Upton, before Hon. N. S. Turnbull, Jr., 
and a jury, on June 27th, and June 28th, at the June Tenn 
of the Circuit Court for ~fecklenburg County, 1938. 
Mr. 'F. C. Bedinger, Commonwealth Attorney, for the Com-
monwealth. 
page 10 ~ W. Henry Cook, South Hill, Virginia, and John 
Kerr, Jr., Warrenton, N. C., for the defendant. 
EVIDENCE .FOR THE COMMONWEALTH. 
Eight witnesses appeared for the Commonwealth and the 
respective testhnony of these witnesses will be hereinafter 
summarized separately: 
1. MATTHEW VALENTINE. 
Matthew Valentine was a colored man, of middle age, and 
testified that he was the proprietor of a small service station 
on a public highway commonly lrnown as Goode's Ferry Road, 
and that the service station then operated by him was lo-. 
cated on the west or right-hand side of the highway about t\Vo 
miles south of Smith Cross R.oads, in ~Iecklenburg County, 
· Virginia; that the land on which the service station was lo-
cated was owned by his wife who had purchased it from Mr. 
18 Supreme· Court of Appeals of Virginia. 
Virgie Valenti1~e. 
F. C. Beding·er, Boydton, Virginia; that the service station 
was situate about forty feet from the highway and that the 
only stock carried by him in the service station was a few 
canned g·oods; that l\fr. George \V. Upton had appeared at 
the Service Station between 7 :30 and 8 :00 o'clock in the early 
evening of October 9, 1937, and had there remained 
page 11 ~ not n1ore than fifteen minutes; that l\1:r. Upton 
had some word with s01ne person about the serv-
ice station, but no threats were heard, and that no argument 
took place with the witness, or with James Carter; that some 
seven or eight people were present at the time of the visit be-
fore mentioned and that later in the evening, there were, per-
haps, fourteen or fifteen people there; that somewhere be-
tween ten and 10:30 P. l\L on the evening of October 9, 1937, 
a burst of shots, evidently from a rifle or pistol; were heard, 
and one bullet struck the service station, and another bullet 
lodg·ed in the foot of Jan1es Carter who was standing on the . 
gTound floor of the porch in front of the service station; that 
the 'vitness did not see George \V. Upton around the premises 
at the time of the shooting, nor had he seen him at any time 
since 7 :30 or 8 :00 o'clock in the evening; that the night was 
dark and very stormy, rain having fallen most of the time 
since the late afternoon; that he saw or discovered nothing 
in the vicinity of the service station to indicate George W. 
Upton had fired the shots mentioned; that on Sunday, Octo-
ber 10, 1937, the witness saw a brother of George W. Upton, 
and later a sn1all son of the defendant, and sent word to the 
defendant, by both his brother and the son, that unless Upton 
paid him $100.00 immediately, he would have a 
page 12 ~ warrant sworn out for Upton accusing him of 
· shooting at the service station; that Upton 
pron1ptly deniP.d the shooting and angrily refused to pay the 
witness $100.00, or any sum. 
2. VIRGIE VALENTINE. 
·virgie Valentine was a colored woman, about forty years 
of age, who testified that she was the wife of Matthew Valen-
tine; that she w~s present at the Service Station at the time 
of the visit by George W. Upton and fixed the time at 8 :00 
o'clock P. 1\L, October 9, 1937; that she heard no argument 
of 1\Ir. Upton w·ith ::Matthew Valentine, her husband, or James 
Carter, and saw no altercation between anyone; that she 
heard no threats n1ade by Upton or anyone else; that the 
shooting started an hour and a· half, according to her esti-
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mate, after ~Ir. Upton left the Service Station; that she 
neither heard nor saw anyone whom she thought might have 
been the person who did the shooting, and saw or heard noth-
ing to indicate that George W. Upton had been in the Service 
Station since the time of his visit in the early evening; the 
witness also testified that the night was very dark and that a 
heavy rain had been falling most of the thne since late in the 
afte~oon ; that she could not tell the direction from 
page 13 ~ which the shots were fired, but estimated that there 
were several shots, one of which she claimed to 
have picked from a plank or board on the side of the Service 
Station; that she did not know the distance, but thought the 
home of Mr. George W. Upton was located a mile or a mile 
and a half from the Service Station. 
3. ANDRE'¥ JONES. 
This witness, a young colored man, about twenty-two or 
twenty-three years of age, testified that he arrived at 1\fatther 
Valentine's Service Station about dusk of dark and that he 
walked there for exercise ; that he had no n1oney, and, there,. 
fore, made no purchases, although he continued to remain.at 
the Service Station until the time of the shooting which he 
fixed at around 10:30 P. M.; that Mr. Upton, while in the 
service station, made threats about what he would do, but 
the nature of the threats was not explained by the witness 
other than the threats mentioned something about a gun or 
ri_fle; that the alleged threats were made in the presence of 
other people at the Service Station, but the witness did not . 
relate as to whom ,the threats were made against; that some 
time before, 1\fr. Upton had accused hin1 of stealing chickens, 
and though the witness still denied the charge, he 
page 14 ~ admitted that his father had settled with ~Ir. Upton 
for the cl1ickens; that he heard the shots and that 
they were fired around 10:30 P. 1\tl., but he could not identify 
definitely the direction from which the shots were fired, nor 
could he tell the number of shots; that one of the shots struck 
the side of the Service Station and that another lodged in 
the foot of James Carter who 'vas standing in front of the 
ground porch at the front of the service station; that a num-
ber of people were present at the time of the shooting but 
that he did not hear 1\tir. Upton nor anyone else accused of 
the offense; that he neither heard nor saw the defendant in 
the vicinity of the service station at the time of the shooting, 
and had not seen him in that neighborhood since the time of 
his visit around ~ight o'clock. 
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4. JESSIE JONES. 
The witness, Jessie Jones, was a colored boy about seven· 
teen or eighteen years of age, and testified that he was a 
nephew of Oakley Jones, and that he 'vas not at the filling 
station at the thne of the reported visit by Mr. Upton about 
7 :30 or 8 :00 o'clock, nor was he there when the shooting 
was alleged to have occurred, but that he saw 1\tir. Upton 
at the hQnle of Big ~fan Jones, about one hundred 
page 15 ~ fifty ( 150) yards southeast of the service station, 
as l\1:r. Upton was leaving with his truck in the 
direction of South I-Iill; that he did not see Mr. Upton with a 
rifle or any other weapon, nor did he have any conversation 
with him at the tin1e; that no threats were made by Mr. 
Upton in the presence of the witness. 
5. JOl-IN W. TISDALE. 
Mr. Tisdale identified himself as a Trial Justice for Meck-
lenburg County, Virginia, and testified that he presided at 
the prelin1inary hearing of the defendant, George W. Upton, 
and that he ren1en1bered hearing .l\fr. F. C. Bedinger, Com-
monwealth Attorney, at that time, ask Mr. J. A. l{eeton, 
Constable, to go to :M:r. Upton's home and look for a rifle, 
and that :Mr. Upton, in open Court, frankly spoke up and 
told the Court that if the officers wanted his rifle it could be 
found in his car, whete he usually kept it, parked on the street 
just beyond the Court Room, and that the rifle was found 
in the place indicated by 1\tlr. Upton a-nd. brought into the 
Court by an officer who delivered it to the Commonwealth 
Attorney; that he did not identify the rifle offered in evi-
dence as the rifle he had seen at the preliminary hearing, but 
that it looked like the same rifle. 
page 16 ~ 6. DR. L. H. BR.ACEY. 
Dr. L. H. Bracey qualified himself as a practicing phy-
sician at South Hill, Virginia, and testified that on the night 
of October 9, 1937, he probed into the foot of James Carter 
and removed therefrom a .22 short soft lead bullet, and that 
he gav~ the bullet so removed to 1\{r. B. L. Smithson, Police 
Officer of the Town of Soutll Hill ; that the bullet offered 
by the Commonwealth in evidence was shown to the witness, 
and, while he failed to identify it positively, stated that it 
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7. B. L. S~IITHSON. 
The witness identified himself as a Police Officer of the 
Town of South Hill, and testified that on the night of October 
9, 1937, while in the performance of his duty, he directed 
James Carter and his cOinpanion, J\{atthe'v Valentine, to the 
office of L. H. Bracey; that James Carter had heen wounded 
by a bullet in the foot; that Dr. Bracey, in his presence, 
probed for the bullet, located the san1e, and, after removing 
it, handed it to the witness who delivered it to 
page 17 ~ Deputy Sheriff Newrrutn; that James Carter told 
him, Smithson, that George Upton shot him, and 
that he wanted a warrant for Upton's arrest, but that no 
warrant was issued upon the complaint of Sm~thson, the wit-
ness, and that the witness had no knowledge by whom and 
when the warrant was later issued which resulted in the arrest 
of the defendant. 
(The defendant objected to the introduction of any state-
ment made to the witness by James Carter, on the ground 
that such testimony was purely hearsay, inadmissible and 
highly prejudicial, but the Court, over the objection of the 
defendant, permitted the witness to say that James Carter 
told the 'vitness that George Upton shot him, to 'vhich action 
of the Court the defendant duly excepted.) 
8. TIIOJ\1:AS F. BA UGHAJ\L 
The witness, Thomas F. Baugham, ad1nittecl tha~ he was 
a consulting specialist on identification of firearms in the 
Federal Bureau of Investigation of the Departn1ent of Justice, 
and further acknowledged that he was a ballistics expert, that 
he had been mnployed by F. B. I. for seventeen years and 
that hP. had studied books, 1nade tests, and otherwise estab-
lished himself as an expert to the point where he claimed 
that he appeared in trials in various States all 
page 18 ~ over the eountry; that in his capacity as a ballistics 
expert he had exa1nined a rifle received by the 
Bureau of Investigation from the Sheriff of lVIecklenburg 
County, Virginia, which rifle he identified when it was offered 
as an exhibit by fhe Comn1onwealth as a rifle owned by George 
W. Upton, and that he had made a test, with only one bullet, 
to determine whether or not the bullet removed from the 
foot of James Carter was fired from a rifle alleged to be 
the property of George W. Upton, and that his positive 
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opinion was that the bullet recovered from James Carter's 
foot was fired fron1 the rifle exhibited by the Commonwealth 
and admitted to be a rifle owned by the defendant; that his 
conclusions were based in large part upon sectional photo-
graphs which he had made of the bullet found in Carter's 
foot and a test bullet which he had fired into receiving sub-
stance made of soft cotton, that is to say the conclusion 
of the witness was based on photographs made of a test bullet 
and the fired bullet found in Carter's foot, and that his pro-· 
cess of reasoning was based upon supposed corresponding 
lines which the witness attempted to point out to the jury; 
that the positive opinions stated by witness were 
page 19 r based on nothing else than a comparison of photo-
graphs exhibited by him; that a bullet introduced 
by the Common"Tealth as that found in the foot of James 
Carter was the same bullet which had been sent to him for 
examination, and that the rifle exhibited by the Common-
wealth was the same rifle from which the witness had fired 
the test bullet; that he found himself unable to agree with 
the published theories of some other ballistics experts ; that, 
in the opinion of the witness, small calibred rifles, the bores 
of which were in bad condition, would not identify a bullet 
as clearly ·as rifles of large caliber in good condition; that the 
barrel of the rifle sent to him was in bad condition and that 
it was a .22 caliber Remington Automatic Rifle. The pic-
tures or photographs introduced by this witness are filed 
with this record, nmnbered ...... . 
EVIDENCE FOR DEFENDANT. 
On behalf of the defendant, six witnesses 'vere ·introduced, 
and this evidence will be hereinafter summarized in the same 
manner as that offered by the Commonwealth: 
1. GEOR.GE W. UPTON. 
This witness, the defendant, was a young white man who 
gave his age as thirty-two, and stated that he 
page 20 ~ was a married man and the head of a family, and 
that he lived on a farm located in South Hill ~Iagis­
terial District, about three miles southwest· of Smith Cross 
Roads, approximately one-half mile west of the Goode's Ferry 
Road, and that his outlet connected '~ith Goode's Ferry High-
way. The witness further stated that like some other 
farmers, he occupied his time in the slack by cutting and 
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hauling pulp ·wood and other activities of like nature. On 
the. 9th day of October, 1937,' Mr. Upton stated that he had 
employed a number of hands, but the day being Saturday, 
all hands quit work at twelve o'clock noon, and that very 
shortly thereafter he left home with his truck to come to 
South Hill and brought several of his employees to Town. 
Later in the afternoon, the witness, on his return from South 
Hill~ stopped the truck at OaJdey Jones' house to drop off a 
negro boy who had ridden with him to South Hill, and 
left his truck standing at the house for a fev.r minutes while 
he walked over to Matthew Valentine's Service Station, about 
one "ll.undred and fifty (150) yards away, to purchase a soft 
drink. The witness stated that the time was about eight 
o'clock P. M., and that he remained at the service station 
no longer than was required for him to consume 
page 21 ~ the drink he had bought. He further testified 
that while at the service station, he saw Matthew 
Valentine, Matthew's wife, James Carter, Andrew Jones and 
several other people, whose names he did not remember but 
that he had no 'vords of controversy or dispute with anyone, 
and that the only conversation had between him and any other 
person was when he asked .James Carter and A.ndre'v Jones 
which of them expected to pay for. his drink. The witness· 
then walked to the home, of Oakley Jones, got in his truck, 
and went back in the direction of South Hill, to whi'eh place 
he intended to return to pick up some provisions which his 
wife had requested him to buy on his original visit, but 'vhich 
he had forgotten to purchase. The witness, while at the service 
station, was about one mile south of the outlet road which 
turned out to his home, and on his trip back towards South 
Hill, _in a northerly .direction, went on past the entrance to 
the outlet road. On his trip towards South Hill, the witness 
'vas accompanied by 'Villie Jiggetts. However, when he had 
reached a point about two miles south of the Town .of South 
Hill, almost opposite the home of J\fr. William Walker, the 
truck became disabled. The witness and Willie Jiggetts re-· 
mainecl with the truck s.ome little time trying to 
page 22 ~ get it starte«), and- finding themselves unable to 
do so, started to ''ralk back to Smith Cross Roads. 
The place 'vhere the truck broke clown 'vas about :five 1niles 
north of Smith Cross Roads and about two miles south of 
South Hill, on the Goode's Ferry Road. The witness and . 
Willie Jiggetts had not proceeded very far on foot in the 
direction of Smith Cross Roads when they came upon the 
car of Mr. William Walker whieh had slid into a ditch. They 
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helped to get the Walker car out of the ditch and a little 'vhile 
later. they were picked up by a passing car and carried to the 
store of lVIr. E. H. l\Iitchell at Sn1ith Cross Roads. Rain 
had begun to fall in the late afternoon and it was still raining 
heavily and the night was very dark. The witness requested 
Mr. I\1:itchell to take him home in Mr. 1\Htchell 's car and 
lVIr. lVIitchell told hirr1 he would be glad to do so but he was 
afraid of getting stuck in the outlet road. The witness 
arrived at the l\Iitchell Store about nine o'clock and remained 
there about fifteen minutes. He left the :Mitchell Store about 
9 :15 P. M., and walked with Willie Jig·getts on down the 
Goode's Ferry Road in the eli recti on of his home 
page 23 ~ until they came to the outlet road about twp miles 
south of Smith Cross Roads and about one mile 
north of lVIatthew Valentine's Service Station. The witness 
and Willie Jiggetts then separated, the witness turning to 
the outlet and proceeding in the direction of his home, and 
Willie Jiggetts continuing on down the highway. The wit-
ness, during all these tin1es, had no rifle or any other weapon. 
The witness arrived home about 10:00 o'clock P. M. in the 
midst of a heavy rain, and found his wife and William Hen-
drick waiting for him. Hendrick had come over earlier in 
the evening to ask the 'vitness about removing a load of to-
bacco and remained there until the· defendant's arrival. Be-
cause of the continued heavy rainfall, the witness asked Hen-
drick to spend the night, which invitation Hendrick accepted. 
The witness had not been to his home between the time of 
his leaving about 1:00 o'clock P. 1\L and the time of his 
return at 10:00 o'clock P. ~L He had not seen his rifle for 
aln1ost a week and did not have it in his possession that day. 
The witness identified the rifle exhibited by the Common-
wealth as his rifle, this being the same rifle sent to W asli-
ington, and on which ~Ir. Baughan n1ade his tests. 
page 24 ~ 2. l\£RS. AGNES UPTON. 
lVIrs. Upton identified herself as the wife of George W. 
Upton, the defendant, and th~t she lived ·with her husband 
at their home about two and one-lurlf n1iles or three miles 
southeast of Stnith Cross Roads, in l\fecklenburg County, Vir-
ginia, and that she and her husband were the parents of 
three small children. She stated that her husband owned 
a car and a truck, and corroborated his statements about his 
occupation and the activities in which he was engaged on the 
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that her husband left home with a truck load of his hands 
about 1 :00 o'clock in the afternoon and told her that he ex-
pected to be back some time after nightfall. The witness said 
her husband told lwr he was going to South Hill and had a 
few errands to run in the neighborhood. The witness re-
quested her husband, before he left hon1e, to buy her some 
beef and various other provisions. The car, at the time when 
her husband left home, was parked in an open lot under an 
oak tree some distance front the house, and her husband's 
rifle was in the' car where it usually remained most of the 
time. The rifle was not in the house at any time on the day 
of October 9, 1937, nor had it been any place except in the 
car so far as she knew. At any rate, the rifle had 
page 25} not been in the house, and she further stated that 
James Carter, Walter Carter, his wife, and the 
various other colored men who worked for ~fr. Upton knew 
of the whereabouts of the rifle and the fact that ordinarily 
it was kept in the automobile. Mrs. Upton stated that her 
husband arrived home within a few minutes of 10:00 o'clock, 
and that she knew this because only a few minutes before 
his arrival she had looked at her clock on the mantel and it 
was five minutes to 10:00 o'clock P. ~L 
3. :NIR. E. If. lVIITCI-IELL. 
1\fr. 1vfitchell, a ·white man, fifty years of age, testified 
that he was a farn1er and merchant residing at Smith Cross 
.Roads in ~Iecklcnburg County, Virginia, where he had re-
sided practically all his life. He further stated that on the 
night of October 9, 1937, he was \Vorking in his store at Smith 
Cross Roads, and that some ti1ne between 8 :00 o'clock and 
9:00 o'clock P. 1vi., lVIr. George Upton, together with a colored 
Inan, came into his store, and shortly thereafter Mr. Upton 
told hint that his truck had broken down between Smith 
Cross Roads and South Hill and that he would gladly pay 
1\fr. Mitchell to take him to his home. The night 
page 26 r was dark and rain had been falling he~vily since 
late in the afternoon, and the witness explained 
to l\fr. Upton that he would willingly do so without any charge 
but for the fact that he was familiar with the outlet road 
and was afraid that he would get stuck in going in there. 
Upton had no rifle or any other visible weapon, and left' the 
store within about fifteen or twenty minutes after his arrival. 
The witness stated tha.t Upton lived about three miles from 
Smith Cross Roads and that, in order to go to the Upton 
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Home, one would travel do,,rn the Goode's Ferry Road in a 
southern direction for about two miles, or slightly more, 
and then turn off to the right into an outlet road which led 
to the Upton house~ He further stated that Matthew Valen-
tine's Service Station was located at least a mile on down 
the road from the Upton outlet. 
4. vVILLIAM W ALIUTIR. 
~{r. Walker, also a white man, testified that he was return-
ing from the Duke-Carolina ·~ootball game at Durham, North 
Carolina, and that he had turned off No. 1 High,vay at Steel 
Bridge in order to take a shorter route to his home 
page 27 ~ located on the Goode's Ferry Road about two miles 
south of the Town of South Hill, Virginia. The 
witness further testified that when he had reached a point 
on the Goode's Ferry Road a mile or two from his hmne, his 
car slid off the slippery road into a ditch, and that it had been 
in the ditch some time before Mr. George W. Upton and a 
colored man can1e up. With the assistance of Upton and the 
. colored man, the witness got his car out of the ditch and back 
on to the. highway. In the best judgment of the witness, the 
time when he saw Upton and l1is companion was some time 
after eight o'clock P. 1\L on the night of October 9, 1937. 
The witness further testified that neither Upton nor the 
colored man had a rifle or any other w13apon so far as he 
could see, and he also stated that it ·would have been impos-
sible to have concealed a rifle in the clothing of either of the 
two men. Upton and the colored man \vere walking \Vhen 
they approached the W alke'r car. 
5. vVILLIAM I-IENDRICK. 
This witness, also a white man, thirty-seven years of age, 
testified that in the late afternoon or early evening on the 9th 
day of October, 19~7, the day of the week being 
page 28 ~.Saturday, he went to the home of Mr. George Upton 
to see Mr. Upton about moving a lot of tobacco 
for him, and that when l1e arrived at the Upton hotne, Mr. 
Upton's wife told him that her husband had gone to town 
about 1 :00 o 'dock in the afternoon with a load of colored 
men but that she expected him back some time shortly, and 
that Mrs. Upton asked him tottwait until her husband's re-
turn. About the time of the witness's visit, rain had begun 
to fall and it continued to rain through most of the night. Mr. 
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Upton returned home about 10:00 o'clock P. ~£., and he then 
explained to the witness and Mrs. Upton about the mishap 
with the truck. Upton invited the witness to spend the night, 
which invitation the witness accepted due to the fact that it 
was raining heavily. The witness further stated that neither 
he nor the Upton family retired for son1e time after Mr. 
Upton's return, and that he was positive that lVIr. Upton did 
not leave the house again that night. ~fr. Upton had no rifle, 
or any other weapon, when he came into the house, and the wit-
ness further said that he had seen the Upton car parked under 
a tree some distance from the house at the time when he 
arrived at the Upton home. Mr. Upton's home, according 
to witness, was located about three miles south of Smith 
Cross Roads and about one mile from the Service 
page 29 ~ Station of Matthew Valentine. 
6. WILLIE JIGGETTS. 
Willie Jiggetts, a colored 1nan, first introduced by the Com-
mon;wealth, later took the stand for the defendant and testi-
fied that he got into the truck with Ivir. Upton at the home of 
Big Man Jones a little after eight o'clock on the night of 
October 9, 1937, and that they then proceeded up the Goode's 
Ferry Road in the direction of South Hill, but when they had 
reached a point 011 the road about five miles north of Smith 
Cross Roads and two miles or more south of the Town of 
South Hill, the truck became disabled, and that after some 
little time spent in trying to get the truck started, but with-
out success, he and Mr. Upton started back towards Smith 
Cross Roads 011 foot. They had gone some little distance down 
the highway when they came upon the car of lVIr. William 
Walker which ,had slid into a ditch. 'Vit~1 the aid Mr. Upton 
and himself, lVIr. Walker got his car out of the ditch, and a 
little later the witness and !.fr. Upton were picked up by a 
passing car and carried to Mr. 1\fitchell 's Store at Smith 
Cross Roads. There, Mr. Upton sought to get Mr. Mitehell 
to take him home in the 1\Htchell car, but Mr. Mitchell was 
afraid that he would become mired in the outlet road to Mr. 
Upton's house. After remaining at the store for 
page 30 ~ about fifteen or twenty minutes, Mr. Upton and 
the witness went on down the Goode's Ferry Road 
in a southern direction, and did not separate until they 
reached the outlet road to 1.\'Ir. Upton's home about two miles 
south of Smith Cross Roads. At that point, }\lfr. Upton turned 
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off into the outlet road to go to his home, and the witness 
proceeded on clown the highway until he had reached Mat-
thew Valentine's Service Station. The shooting started just 
a few minutes after his arrival. The witness testified fur-
ther that 1\fr. Upton had no rifle in the truck and that he 
had no weapon of any kind when they left the truck on foot, 
nor did he have any weapon of any sort when the witness 
separated from hin1 at the outlet road leading to the Upton 
Home. The Upton Home is located, in the opinion of the wit-
ness, about a 1nile off the Goode's Ferry Road. This· witness 
also testified that rain had begun to fall in the late afternoon 
and it had continued to rain steadily up until the time when 
he separated with ~[r. Upton between 9 :00 and 10:00 o'clock 
P. 1\f. The tin1e of the shooting the ·witness thought to be 
about 10:00 o'clock. The distance between the Upton outlet 
and Matthew Valentine's Service Station was about one mile. 
page 31 ~ I, N. S. Turnbull, Jr., Judge of the Circuit Court 
of lV[ecldenburg County, Virginia, who presided 
over the foregoing trial of Commonwealth v. George W. 
Upton, in said Court, do hereby certify that the foregoing· 
testimony, in narrative form, is a trtl.e and correct narrative 
of all the evidence introduced in said trial held in the Cir-
cuit Court for 1\fecklenburg County, Virginia, at Boydton, at 
the June Tern1, 1938, on June 27th and June 28th. 
I further certify that this certificate of the evidence was 
presented to n1e w1thin sixty (60) days from the date of final 
judgment entered upon the said trial, and after reasonable 
notice, in writing, to the Commonwealth Attorney for l.VIeck-
lenburg County, Virginia, of the time and place when the 
same would be presented. . 
Given under my hand this 27th day of .August, 1938. 
(Signed) N. S. TURNBUL·I..J, JR., Judge. 
N. S. Turnbull. Jr., 
Judge ·of the Circuit Court of 1\fecklenburg 
County, Virginia. 
To N. G. Hutcheson, Clerk of the Circuit Court of 1\:lecklen-
burg County: 
You will note filing of the foregoing certificate of excep-
tion. 
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page 32 ~ This the 27th day of August, 1938. 
(Signed} N. S. TURNBULL, JR., Judge.-
N. S. Turnbull, Jr.,. 
Filed August 29th, 1938. 
(Signed) N. G. HUTCI-IESON,. Clerk. 
N. G. Hutcheson. 
CERTIFICATE OF EXCEPTION NO. 2. 
Instructions. 
The following instructions were granted by the Court at 
the instance of the Commonwealth : 
1. 
The Court instructs the jury that circumstantial evidence 
is that class of evidence which tends to prove a disputed 
fact by proof of other facts which have a legitimate tendency, 
from the laws of nature, the usual connection of things, and 
the ordinary transaction of business to lead the mind to a 
conclusion that the fact exists which is sought to be estab .. 
lished. 
Granted. 
page 33 ~ 2. 
N. S. T., JR., Judge. 
6/27/38. 
The court instructs the jury that circumstantial evidence 
is legal and competent in criminal cases, and if it is of such 
a character as to exclude every reasonable hypothesis, other 
than that the defendant is guilty, is entitled to the same weight 
as direct testimony. 
Granted. 
3. 
N. S. T ., JR., Judge. 
6/27/38. 
The court further instructs the jury that while the evidence 
in this case may be circumstantial as to the guilt of the de .. 
fendant, yet under the law oi this State, circumstantial evi-
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dence is admitted as a valuable instrument in ascertaining 
the truth of any issue that may arise in this case; and when 
all the evidence and the circumstances connected with the case , 
satisfy you bey.ond a reasonable doubt that the defendant is 
guilty, it is your duty to convict the defendant just as much 
as it would be your duty to convict him had there been an eye-
witness to the perpetration of the crime. 
Granted. 
:page 34 ~ 4. 
N. S. T., JR., Judge. 
6/27/38. 
The· court instructs the jury that a person charged with 
crime may be convicted on circumstantial evidence alone, if 
the jury believe from the e·vi.dence beyond a reasonable doubt 
that the defendant is guilty of the crime alleged against 
him; and you are further instructed that such evidence. is not 
only competent evidence but is sometimes the only mode of 
proof in a criminal case. 
Granted. 
5. 
N. S. T., JR., Judge. 
6/27/38. 
The court instructs the jury that when one shoots de-
liberately into a building in which there are human beings, 
or shoots deliberately into a crowd of human beings; the law 
presumes that the act was done maliciously and that the said 
act '\vas done with intent to maim, disfigure, disable and kill 
the persons in said building or in said crowd, or one or more of" 
them. · · 
Granted. 
N. S. T., JR.,"Judge. 
6/27/38. 
page 35 } The defendant objected to the granting of the 
foregoing instructions, numbered 1, ·2, 3, 4 and 5, 
offered by the Commonwealth, on the ground that they were 
c.ontrary to the law and unsupported by the evidence in the 
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case, which motion the Court overruled, and the defendant 
duly excepted. 
The following instructions were granted at the request 
of the defendant: 
r Commonwealth 
v. 
George W. Upton. 
Instn.tetion .A. 
The Court instructs the jury that the failure of the Com-
monwealth to fix responsibility upon any person, other than 
the accused, for the offense alleged in the indictment, and 
that the evidence fails to disclose any other criminal agent, 
are not circumstances ·which may be considered by the jury in 
determining whether or not George W. Upton is g11ilty of 
the crime wherewith he is charged. George W. Upton, the 
accused, is presumed to be innocent until his guilt is estab-
lished beyond a reasonable doubt, and he is not to be preju-
diced by the inability of the Commonwealth to point out· any 
other criminal agent, nor is he called upon to vindicate his 
own innocence by naming the guilty person. 
Granted. 
page 36 ~ Commonwealth 
v. 
George W. Upton. 
N. S. T ., JR., Judge. 
6/27/38. 
I nstntction C. 
The Court instructs the jury that the burden of proof, 
in every criminal case, is on the Commonwealth to prove 
all the material allegations in the indictment, and, if upon 
a. consideration of the whole evidence, you have a reasonable 
doubt wlwther the defendant is guilty of the offense alleged, 
you should find him not g11ilty. . 
Granted. 
N. S. T ., JR., Judge. 
6j27!38. 
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Commonwealth 
'v. 
George W. Upton. 
Instruction E. 
The Court instructs the jury that the law presumes the 
accused to be innocent until he is proven guilty beyond a 
reasonable doubt, and if there is upon the minds of the jury 
any reasonable doubt of the guilt of the accused, the law 
makes it their duty to acquit him, and that mere suspicion of 
probability of his guilt, however strong, is not sufficient to 
convict, nor is it sufficient· if the greater weight or pre-
ponderance of evidence supports the charge in the indictment, 
but to warrant his conviction his guilt must -be 
page 37 ~ proven so clearly that there is no reasonable theory, 





George W. Upton. 
N. S. T ., JR., Judge. 
6/27/38. 
Instruction F. 
The Court instructs the jury that if they find there is .a con-
flict in the evidence in this case on any fact or circumstance 
tending to establish the guilt or innocence of the 'defendant, 
George W. Upton, a part of which is in favor of the theory 
of the State and a part is in favor of the theory of the de-
fendant, and the jury should entertain a reasonable doubt 
as to which part of the evidence is true, then it' is the duty 
of the jury in arriving at their verdict to adopt the evidence, 
theory and conclusion most favorable to the accused. 
Granted. 
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page 38 ~ Commonwealth 
v. 
George W. Upton. 
bMtruction G. 
The Court instructs the jury that to warrant the conviction 
of the person a.ccused of crime eve1j fact necessary to estab-
lish his guilt must be proved beyond a reasonable doubt, and 
especially is this so, when as here, a conviction is sought upon 
circumstantial evidence alone, which is always to be acted 
upon with the utmost caution. It is not sufficient, therefore, · 
that the evidence create a suspicion of guilt. The accused is 
entitled to an acquittal unless the fact of guilt is proved to 
the actual exclusion of every reasonable hypothesis of his 
innocence. And although the jury believe that the evidence 
is sufficient to create a strong suspicion of guilt, yet this is 





George W. Upton. 
N. S. T., JR., Judge. 
6/27/38. 
Instruction H. 
The Court instructs the jury that the testimony of any wit-
. ness, even though unimpeached, is not binding upon 
page 39 ~ you, and you are further instructed that this is 
especially true with regard to the opinions of ex-
perts. The judgments of experts or the inferences of skilled 
witnesses, even 'vhen unanimous and uncontroverted, are not 
conclusive upon the jury. It is the province of the jury to 
consider the facts upon which such judgments or inferences 
are based, and to determine from all the evidence in the case 
'vhethcr such judgments or infet·ences are sound and sub-
stantial. But the Court further instructs the jury that you 
have a right to wl1olly ignore or reject all the expert or 
opinion testimony given in this case, and to rest your find-
ing upon the other evidence. 
Granted. 
N. S. T ., JR., Judge. 
6/27/38. 
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v. 
George W. Upton. 
b~truction I. 
The Court instructs the jury that the indictment in this 
case is not to be considered by the jury in the slightest degree 
indicative of the guilt of the accused, George W. Upton, and 
while the jury has the right to take the indictment to their 
room, yet they shall not consider the indictment as being any 
evidence whatever of the guilt of the accused, and it is not to 
be considered by them as having any weight what-




George W .. Upton. 
· I nst~ruction L. 
N. S. T., JR., Judge. 
6/27/38. 
The Qourt instructs the jury that all the instructions given 
· in this case, both for the State and for the defendant, are the 
instructions of the Court, and they must b~ considered as a 




George W. Upton. 
Instr~tction M. 
N. S. T ., JR., Judge. 
6/27/38. 
The Court instructs the jury that there is no burden of any 
sort on George W. Upton, the accused, to show that he was 
not present at the time and place of the offense alleged in 
the indictment until the Commonwealth has made a prim.a 
facie case against him. The burden is on the Commonwealth 
to prove the actual presence of the accused a.t the place where, 
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and at' the time when, the crime was committed, 
page 41 ~ and if from the evidence the jury has a reasonable 
doubt of the presence of the accused at the place 
where, and at the time when, the offense was committed, you 
should find him not guilty. 
Granted. 
N. S. T., JR., Judge. 
6/27/38. 
The following instructions were requested by the defendant 
but refused by the Court: 
Commonwealth 
v. 
George W. Upton. 
Instruction B. 
The Court instructs the jury that when, upon a charge 
of maliciously shooting any person with intent to main, dis-
figure, disable or kill such person, the evidence is wholly cir-
cumstantial, as is the case here, the absence of all evidence of 
an inducing cause or motive to commit the offense alleged, 
affords of itself a strong presumption of innocence. 
Refused. 
N. S. T., JR., Judge. 
6/27/38. 
(The foregoing instruction, offered by the defendant: was 
refused by the Court, to which action of the Court the de-
fendant excepted upon the following grounds : 
1. That the record revealed no inducing cause or motive on 
the part of the accused to shoot James Carter or 
page 42 ~ any other person in the crowd. at the filling station. 
2. That the absence of an inducing cause or 
motive afforded a strong presun1ption of innocence, a fact 
upon which the jury. should be instructed. · 
3. No evidence introduced by either the Commonwealth 
or the defendant tended to show that the accused or any other 
person had deliberately and intentionally fired into the crowd 
of persons or at the filling station.) 
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'V. 
George W. Upton. 
Instruction D. 
The Court instructs the jury that the accused, George W. 
Upton, cannot be convicted of the felony charged in the in-
dictment in this case unless you believe f1·om the evidence, be-
yond a reasonable doubt, he intended to kill, or maim, or dis-
figure permanently, James Carter, the person named as prose-
cuting witness in this case. 
Refused. 
. N. S. T., JR., Judge. 
6/27/38. 
(The foregoing instruction, requested by the defendant, was 
rejected by the Court, to which action of the Court the de-
fendant excepted for the following reasons: 
1. That a specific intent is an essention element of the of-
fense charged in the indictment. 
page 43 r 2. That intent will not be presumed in the ab-
sence of evidence indicating criminal carelessness 
or a deliberate and intentional shooting into a crowd of per-
sons. 
3. That nothing in the evidence indicated that the person 
who fired the shots, one of which struct James Carter in the 
foot, deliberately and intentionally fired those shots at the 
service station or the people assembled there, or that such 
firing was the result of criminal carelessness.) 
Commonwealth 
'V. 
George W. Upton. , 
Instr~tction K. 
The Court instructs the jury that even though you should 
believe that George W. Upton, the accused, i~ the owner of 
the rifle introduced in evidence, and that the bullet removed 
from the foot of J a1nes Ca.rter was fired from tJJat rifle, yet, in 
the absence of any evidence that· George W. Upton was in 
possession of the rifle on the night of the alleged offense, he is 
not to be prejudiced by the inability of the Commonwealth 
\ 
·, 
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to point out any other criminal agent or person who committed 
the offense alleged in the indictment, nor is George W. Upton 
called upon to vindicate his own innocence by naming, or iden-
tifying, the guilty man, but he rests secure in the presump-
tion of innocence until proof is adduced which establishes the 
fact beyond all reasonable doubt that he actually fired the bul-
let with intention to maim, disable, kill or disfigure. perma-
nently, James Carter, and if the Commonwealth has failed 
to prove )ly clear, distinct and reliable evidence 
page 44 r beyond all reasonable doubt that the accused did 
fire such bullet with such intention, the law re-
quires the jury to find him not guilty. 
Refused. 
N. S. T., JR., Judge. 
6/27/38. 
(The foregoing instruction was . offered by the defendant 
and refused by the Court, to which action of the Court the 
defendant duly .excepted upon the same grounds assigned 
under Instruction D, and upon this further ground: 
1. That none of the instructions granted by the Court have 
told the jury that i;ntent was an essential element of the offense 
alleged, but, on the contrary, the effect of all the instructions 
granted has been to emphasize to the jury that a conclusive 
presumption is established by the evidence that the shots were 
fired deliberately, intentionally, and ·with the purpose of in-
juring James Carter or some other person at the filling 
station, and that the refusal of the foregoing instruction is 
prejudicial to the defendant and calculated to mislead the 
jury.) · 
I, N. S. Turnbull, Jr., Judge of the Circuit Court of ~{eck­
lenburg County, Virginia, who presided over the foregoing 
trial of Commonwealth of :Virginia against George W. Upton, 
in said Court, do herehy certify that the for~going instruc-
tions set out under "Certificate of Exception No. 2", pages 
21 to 31, correctly show all the instructions g-ranted by the 
Court at the instance of the Commonwealth, the instructions 
granted by the Court at the request of the defendant, and the 
· instructions requested by the defendant and refused 
page 45 r by the Court, and that the said ''Certificate of Ex-
ception No. 2" also states correctly the rulings of 
the Court upon the said instructions and the exceptions duly 
taken by the defendant, and that these instructions constitute 
all the instructions requested, granted and refused, with the 
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rulings thereon, exactly as shown in the foregoing'' Certificate 
of Exception No. 2 '', in the said trial held in the Circuit Court 
for Mecklenburg County, ,Virginia, at Boydton, at the June 
Term, 1938, on June 27th and June 28th. 
I further certify that this certificate of the Instructions 
was presented to me within sixty (60) days from the date 
of final judgment entered upon the said trial, and after reason-
able notice, in writing, to the Commornvealth Attorney for 
Mecklenburg County, Virginia, of the time and place when 
the same would be presented. 
Given under my hand this 27th day of August, 1938. 
(Signed) N. S. TUltNBULL, JR., Judge. 
N. S. Turnbull, .Jr., 
Judge of the Circuit Court of ~Iecklenburg 
County, Virgjnia. 
To N. G. Hutcheson, Clerk of the Circuit Court of ~Iecklen­
burg County: 
You will note filing of the foregoing certificate of excep-
tion. 
This the 27th day of August, 1938. 
page 46 ~ (Signed) N. S. TURNBULL, JR., Judge. 
N. S. Turnbull, Jr. 
Filed August 29th, 1938. 
(Signe~) N. G. HlTTCHESON, Clerk. 
N. G. Hutcheson. 
CERTIFICATE OF EXCEPTION NO. 3. 
Motion to Set Aside Verdict and to Award a New Trial. 
On June 28th, 1938, the jury in the case of Commonwealth v: 
George W. Upton returned a verdict of g·uilty, and fixed the 
punishment at one year in the penitentiary. 
Whereupon, the defendant moved the Court to set aside thel 
verdict of the jury and to grant a new trial upon the follow-
ing grounds : · 
(1) That the verdict of the jury was contrary to the law and 
the evidence, and without evidence to support it. 
(2) That the Court, over the objections of the defendant, hn-
properly granted Instructions 1, 2, 3, and 4, because the said 
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instructions, granted at the request of the Com-
page 47 ~ monwealth, unduly stressed the character and 
credibility of circumstantial evidence, and that its 
importance was en1phasized to a degree wherE~ it was calcu-
lated to overshado'v the direct and positive evidence intro.;. 
duced by the defendant and to prejudice the minds of the jury. 
(3) That the Court, over the objections of the defendant, 
improperly granted Instruction 5 because there was no evi-
dence to support it. Nothing in the testhnony, nor any reason-
able inferences that could be dra-wn therefr01n, could give' 
rise to any conclusive presun1ption that the shots were de-
liberately fired into the filling station, or were deliberately 
fired into any group of persons standing around the filling 
station, and that the effect of such instruction was to tell the 
jury that whatever person fired the shots, fired them with de-
liberate intention to shoot into the service station or the 
group of persons assen1bled there. The instruction was not 
warranted by tlw evidence and was highly prejudicial to the 
defendant. - · 
( 4) That the Court, notwithstanding the objections ma~e by 
the defendant, in1properly refused to give Instruc-
page 48 } tion B, requested by the defendant because the evi-
dence showed no inducing cause or motive on the 
part of the defendant to shoot J a.n1es Carter, or any one else 
present at the service station, and that the defendant was 
entitled to have the jury instructed, in the light of these facts, 
that the absence of any such inducing cause or n1otive was · 
a strong presumption of his innocence. The failure to give 
this Instruction was to say to the jury, in effect, that inducing 
cause or 1notive was immaterial and had no hearing upon 
the guilt or innocence of the accused. The refusal of this In-
struction, under the facts of this case, deprive the defendant 
of a valuable prop to bolster up his denial of guilt. 
( 5) That the Court, despite objection made by the defend-
ant, improperly refused Instruction D, offered by the defend-
ant, because specific intent is an essential element of the 
offense with which he was charged, and nothing in the evi-
dence afforded any basis for a presumption of intent. No 
proof was offered, and no reasonable hypothesis can be 
formed, that the shots were deliberately and intentionally 
fired at the service station. In other words, the evidence fur-
nishes ample basis to support a belief that the 
page 49 ~ shots may have been fired frmn a distance without 
intention on the part of anyone to hit the service 
station or to shoot into .the crowd of people assembled there. 
(6) That the Court improperly refused to grant Instruction 
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_I{, asked for by the defendant, because such refusal was im-
proper for the reason assigned under paragraph "(5)" next 
preceiing. 
(7) That the Court, over the objection of the defendant, 
improperly ad1nitted the testimony of B. L. Smithson to the 
effect that James Carter, the person who was injured, had ... 
told the witness, Smithson, that George Upton shot him, be-
cause such testjmony was inadmissible, strictly hearsay, and 
highly prejudicial to the defendant. J mnes Carter was not 
introduced as a witness by either side, and the witness, 
_Smithson, should not ht1.ve been permitted to give hearsay 
testimony with reference to statements alleged to have been 
made by J an1es Carter, · 
which motion the Court overruled, and the defendant duly 
excepted. _ 
Thereupon, the Court proceeded to enter up judgment, and 
the defendant gave notice of an appeal. 
page 50 ~ I, N. S. Turnbull, Jr., Judge of the Circuit Court 
for Mecklenburg County, Virginia, who presided 
over the foregoing trial of Commonwealth of Virginia ~'· 
George W. Upton, in said Court, do hereby certify that the 
foregoing "Certificate of Exception No. 3 ", pages 33 to 35, 
correctly shows the motion made by ·the defendant, after 
verdict, the ruling thereon, and other incidents relative to 
the motion n1ade by the defendant to set aside the verdict of 
the jury and to award a new trial, in the said trial held 
in the Circuit Court for l\'Iecklenburg County, Virginia, at 
Boydton, at the June Term, 1938, on June 27th and June 28th. 
I further certify that this certificate of a motion to set 
aside verdict and to award a new trial, made by the defend-
ant, after verdict, on June 28th, 1938, the ruling thereon, 
and other incidents relative to the said motion, was presented 
to me within sixty (60) days from the date of final judg-
ment entered upon the said trial, and after reasonable notice, 
in writing, to the Commonwealth's Attorney for Mecklenburg 
County, Virginia, of the time and place when the same would 
be presented. 
Given under my hand this 27th day of August, 1938. 
(Signed) N. S. TURNBULL., ,JR., Judge. 
N. S. Turnbull, Jr., 
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page 51 r To N. G. Hutcheson, Clerk of the Circuit Court of 
. Mecklenburg County: 
You will note filing of the foregoing certificate of exception. 
This the 27th day of August, 1938. . 
(Sig·ned) N. S. TURNBULL, JR., Judge. 
N. S. Turnbull, Jr. 
Filed August 29th, 1938. 
(Signed) N. G. HUTCHESON, Clerk. 
N. G. Hutcheson; 
CERTIFICATE OF EXCEPTION NO. 4. 
lJf otion for New Trial on Ground of After-Discovered 
Evidence. 
On July 1, 1938, before adjournment of the June Term 
of the Circuit Court for Mecklenburg County, Virginia, coun-
sel for the defendant in the case of Commonwealth of Virginia 
v. George W. Upton, tried on June 27th, and June 28th, 1938, 
made known to ·the Court that he had just been informed of 
after-discovered evidence. Counsel further stated to the 
Court that the witnesses who would brive this evi-
pag·e 52 ~ dence. were then in Halifax and Franklin Counties, 
\_ State of North Carolina, and that it would be diffi-
cult, if not in1possible, for counsel to contact the witnesses 
and secure affidavits before the adjournment of Court on 
Saturday, July 2, 1938, and requested the Court to permit 
him to n1ake his motion for a. new trial on the ground of 
after-discovered evidence, und to continue the 1notion until 
the next Tenn. The Court advised counsel for the defend-
1 
.. 11 ant that it would not continue the 1notion until the next .term, 
but suggested that counsel have the witnesses brought into 
1·,\ the open Court, on Saturday morning, July 2, 1938, and that 
1 1 the Court would hear the witnesses in lieu of the customary 
I 
\. Affidavits. 
Thereupon, counsel for the defendant· proceeded forthwith 
to comply with the suggestion 1nade by the Court by promptly 
1 
sending· the defendant's brother to North Carolina for the 
1l \ witnesses. Inasmuch as the witnesses lived some distance 
. apart, and none lived less than seventy (70) miles away, \twas 
impossible to get them to Boydton until shortly after Court 
was called to order on Saturday morning, July 2, 1938. There-
after, and as soon as he could be heard on that day, defendant 
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Lula Carter. 
moved the Court for a new trial on the ground of after-
discovered evidence, and stated as follows: 
(1) That the evidence was discovered since the said trial. 
( 2) That the evidence could not have been dis-
page 53 ~ covered. before the trial by the exercise of reason-
able diligence on .the part ·of the defendant or his 
counsel. 
(3) That such after-discovered evidence is material and 
such as, on another trial, ought to produce a different result on 
the merits of the case. 
( 4) That such evidence is not merely cumulative, corrobora-
tive, or collateral. 
And, in support of his motion, counsel for the defendant 
advised the Court that, in accordance with the suggestion 
theretofore made, he had brought certain witnesses from the 
State of North Carolina, and that the witnesses were then 
in the Court Room ready to give their testimony, and the 
Court was asked to hear such testimony in lieu of Affidavits 
which counsel was prevented from filing because of lack of 
time. · 
WHEREUPON, the Court instructed counsel to have his 
witnesses sworn and to proceed with the testimony. Defen'd-
ant then put upon the stand one, 
· LULA CAJl,TER, 
who, after being first duly sworn, testified as follows: 
page 54: ~ That her name i~ Lula Carter, and that she is 
a person forty-two ( 42) years of age; that she now 
resides in Halifax County, North Carolina, in which County 
and State she has made her home since on or about the 27th 
day of December, 1937; that for some time prior to the said 
27th day of December, 1937, s)1e resided 'vith her husband 
in South Hill ~fagisterial District, Mecklenburg County, Vir-
ginia, some distance from Smith Cross Roads, and about one 
mile from a service station then owned and operated by one, 
Matthew Valentine; and that she resided at the place just 
mentioned on the 9th day of October, 1937; that she is the 
widow of one, Walter Carter; and that she is the mother 
of on~, James Carter, a boy nineteen (19) years of age, who 
was wounded in the foot by a shot :fired in the vicinity of 
Matthew Valentine's Service Station on the night of October 
9, 1937; that her late husband, Walter Carter, died on Christ-
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. nlaS day, December 25, 1937; that the said vValter Carter, 
her husband, was confined to his bed for two o1· three days 
immediately preceding' his death, and that on the day he died, 
a few hours before his death, he stated to the witness, his 
wife, that he did the shooting at 1\rfatthew Valentine's Service 
Station on October 9, 1938, with his rifle, but tha.t he did not 
hit the person he was aiming at, and that he requested the 
witness, his wife, not to say anything further about 
page 55 ~ it; that the witness and her husband, Walter 
Carter, had lived in this County and State for 
approximately :five years preceding the death of vValter Car-
ter, and that Walter Carter had removed himself and family 
to this State after getting in trouble in the State of North 
Carolina; that on the day following the funeral of her late 
husband, Walter Carter, the witness removed herself to Hali-
fax County, North Carolina, where she now resides; that 
on the same week, the witness, in the presence of Simon 
Wardrette, Peter vVardrette, and Sallie .\Vardrette, repeated 
the statement made by her husband on his death bed with 
reference to the shooting at lVIatthew Valentine's Service 
Station on October 9, 1937; that the witness did not return 
to this State until the latter part of the week beginning June 
27th, 1938, and that she remained here just long enough to 
secure certain personal effects which she had left behind; 
that on the occasion of her said visit she heard in the neigh-
borhood that JVIr. George Upton had just been tried for the 
shooting at Matthew Valentine's Service Station, and that 
Rhe then, for the first time in that neighborhood, mentioned 
the statmnent that had been nwde by her husband a few hours 
pl'eceding his death; and that the witness's son, J a.n1es Carter, 
told her on the morning following the night he 
page 56 ~ was shot in the foot, that he did not know who 
shot him. 
When direct examination of this witness had been com· 
pleted by counsel for the defendant, the Court asked the wit-
ness a number of questions, and, in the course 'of the examina-
tion made by the Court, she was asked if her husband men-
tioned how the shooting was done or the weapon that had been 
used, and the witness said that her husband said he had done 
it with his rifle. 
The Court immediately after the witness made the state-
ment about the rifle, turned to counsel for the defendant and 
stated that it desired to hear no further evidence; that the 
jury could not possibly believe the statement of Walter Car-
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ter made shortly before his death, or on the day of his death, 
in the light of the testimony that had been giv~n at the trial 
by the ballistics expert, Thomas F. Baugh am. 
Counsel for the defendant submitted to the Court that the 
question of credibility for these 'vitnesses should be one for 
the jury, but the Court indicated it wanted to hear no further 
argument nor any further testimony. 
Thereupon, counsel for the defendant respectfully called 
- the Court's attention to the fact that the other witnesses had 
not been permitted to testify in support of the 
page 57 ~ motion, and it was then and thei'e agreed that the 
other witnesses, Sallie "\V ardrette, Simon War-
drette, and Ja1nes Carter, had they been pern1itted to take the 
stand or file Affidavits, would have testified or deposed, re-
spectively, as follows, which statements were then and there 
made to the Court by ~Ir. Cook, Counsel for George W. Upton, 
as to what said 'vitness~s, J atnes Carter, Sallie vV ardrette · 
and Simon "\V ardrette, would say : 
1. JAM:IpS CARTER. 
, His name is James Carter, nineteen \19) years of age, 
and that he now resides in Halifax County, North Carolina, 
with his mother, Lula Carter; that for several years prior 
to the 9th day of October, 1937, he resided with his parents, 
Walter Carter and Lula Carter, in South Ifill Magisterial 
District, Mecklenburg County, Virginia, near Smith Cross 
Roads; that in the calendar year beginning January 1, 1937, 
and ending December 31, 1937, he lived on a farm approxi-
mately one nrile from Matthew Valentine's Service Station; 
that during a part of that year he worked as a hired man for 
J\{r. George W. Upton, a white man living about one mile 
from the ho1ne of his parents, and that he was working for 
Mr. Upton on the 9th day of October, 1937; that on the 9th 
day of October, 1937, between ten and eleve·n o'clock on the 
. night of that day, while standing in front of Mat-
page 58 ~ thew Valentine's Service. Station, he was struck in 
the foot by a .22 short bullet, which was one of a 
burst of shots fired about 150 yards southeast of the said 
service station; that he neither saw nor heard anyone who 
might have fired the shots and had no idea by whom the 
shooting was done; that he had had no trouble whatever with 
Mr. Upton and continued to work for him after he received 
the wounds aforesaid; that he has not at any time told anyone 
that he thought J\lr. Upton did the shooting; nor has he any 
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reason to believe that the shooting was. done by ~Ir. George 
W. Upton; that his wound was slight and confined him for 'Only 
a few clays; that :Mr. Upton owned a rifle 'vhich customarily 
'vas left in ~{r. Upton's automobile, and' that the said auto-
mobile, for the greater part of the titne, and always at night, 
was left parked in au open and unprotected lot some distance 
from the Upton home; that tl1e witness's father, 'Valter Car-
ter, often worked for ~fr. Upton, and was perfectly familiar 
·, with the ·whereabouts of J\ir. Upton's rifle, and that the said 
rifle could have easily been taken without detection from the 
Upton family by anyone familiar with the place where it was 
kept; that the witness has not told ~Ir. B. L. Smithson, nor 
any other police officer, nor any other person, that Mr. Upton 
shot hin1, or that he wanted a warrant for .Mr. 
page 59 ~ Upton; and that the witness, in the early spring 
of 1938, went to live 'vith his mother in Halifax 
County, North Carolina, where he now resides; that he was 
sumn1oned as a witness by the Commonwealth at the prelimi-
nary hearing and there gave the same testimony that he now 
makes; and that 1\fr. Upton was not familiar with his where-
abouts, after he left the Upton hon1e, until some tin1e during 
the week beginning J nne 27th, 1938; that he was summoned 
by the Com1nonwealth for this trial, but the summons was not 
served upon him. 
2. SALLIE W ARDRETTE. 
Her nmne is Sallie Warclrette and she is a person thirty-
seven (37) years of ag-e who no'v resides with l1er husband, 
· Shnon Warclrette, at 'Voods, Franklin County, North Caro-
:1 lina, whei·e she has resided for a number of years; that some 
i • tiine during the week beginning- December 26, 1937, the wit-
1 ness, tog·ether with her husband, Simon "\Vardrette, and 
, bi·other-in-Iaw, Peter Wardrette, were visiting at the home of 
Lula Carter in Halifax County, North Carolina, to which 
place Lula Carter had just removed after the death of her 
husband, Walter Carter; that Lula Carter, in the presence 
of this witness, Sin1on Wardrette and Peter 
page 60 ~ Wardrette, told the witness thaf her late husband, 
Walter Carter, while on his death bed, and only a 
few hours before his death, declared to his wife, Lula Carter, 
that l1e 'vas the person 'vl1o did tl1e shooting at 1\'Iatthew 
Valentine's Service Station ~on the night of October 9, 1937, 
with his rifle, and that he did not hit the person he was aiming 
at, and further told his wife not to say anything further 
46 ~upreme Court of Appeals of Virginia. 
Simon W ardrette. 
about it; that Lula Carter did not return to the neighborhood 
of her old home in the Sta.te of Virginia until the week be-
ginning on ~Ionday, June 27, 1938, and that her visit was 
made some time during the middle of tl1at week. 
3. SIMON W ARDRETTE. 
His name is Simon W ardrette, and that he is a married 
man :fifty-two (52) years of age, who resides at Woods, Frank-
lin County, North Carolina, where he has resided for many 
years; that son1e time during what is commonly known as 
Christmas week, that is to say the week beginning on De-
cember 27~ 1938, the "ritness, together with his twin brother, 
Pet~r Wardrette, and Sallie W ardrette, wife of the witness, 
visited at the home of Lula Carter, in I-Ialifax County, North 
Carolina, to which place she had just removed after the death 
of her husband, Walter Carter, and that during 
page 61 ~ their visit, Lula Carter, widow of vValter Carter, 
told Sallie W ardrette, in the presence of this wit-
ness and his twin brother, that her deceased husband, on the 
day of his death, and just a few hours before his death, that 
he, Walter Carter, had done the shooting at Matthew .Valen-
tine's Service Station on the night of October 9, 1937, with his 
rifle, and that he did not hit the person he was aiming at, 
and asked his wife not to say anything more about the mat-
ter. 
WHEREUPON, the Court then overruled the motion for 
a new trial on the ground of after-discovered evidence, made 
by the defendant, and entered up final judgment, to which 
action of the Court, the defendant duly excepted and gave 
notice of an appeal. · 
I, N. S. Turnbull, Jr., Jpdge of the Circuit Court for 1\f.eck-
lenburg County, Virginia, who presided over the foregoing 
trial of Commonwealth of Virginia v. George W. Upton, in 
said Court, do hereby certify that the foregoing "Certificate 
of Exception No. '4", pages 37 to 46, correctly shows the 
motion made by the defendant for a new· trial on the ground 
of after-discovered evidence, July 2, 1938, the testimony of-
fered in support of such motion, the ruling thereon, and other 
incidents relative to the motion n1ade by the de-
page 62 ~ fendant to award a new trial on the ground of 
after-discovered evidence, in the said trial held in 
the Circuit Court for I\1:ecldenburg County, Virginia, at Boyd-
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ton, at the June Term, 1938, on June ·27th and June 28th. 
I further certify that this certificate of a motion to award · 
a· new trial on the ground of after-discovered evidence, made 
by the defendant on July 2, 1938, the testin1ony offered in sup-
port thereof, the ruling thereon, and other incidents relative 
to the said motion, 1vas presented to me within sixty (60) 
days from the date of final judgment entered upon the said 
trial, and after reasonable notice, in writing, to the Common-
wealth Attorney for JYiecklenburg· County, Virginia, of the 
time and place when the same would be presented. 
Given under my hand this 27th day of August, 1938. 
(Signed) N. S. TURNBULL, JR., Judge. 
N. S. Turnbull, Jr. 
Judge of the Circuit Court for Mecklenburg 
County, Virginia. 
,
1 To N. G. Hutcheson, Clerk of the Circuit Court of 1\feclden-
burg County: 
You will note filing of the foregoing certificate of excep-
tion. 
page 63 ~ This the 27th day of August, 1938. 
(Signed) N. S. TURNBULL, JR., Judge. 
N. S. Turnbull, Jr. 
Filed August 29th, 1938. 
(Signed) N. G. HUTCHESON, Clerk. 
N. G. Hutcheson. 
page 64} COPY OF NOTICE 
OF APPLICATION FOR TRANSCRIPT OF RECORD 
IN 
CO~Il\fONWEALTH V. GEOR.GE W. UPT01J-
To F. C. Bedinger, Commonwealth's Attorney for Mecklen-
burg County, Boydton, Virginia: 
You will please take notice that on Thursday, the 27th day of 
October, in the year 1938, at ten o'clock A. M., of that day, 
George W. Upton, the defendant in the above captioned crimi- • 
48 Supreme Court of Appeals of Virginia. 
nal proceeding, will apply to the Clerk of the Circuit Court 
of Mecklenburg County, Virginia, for a transcript of the 
record in the case of Commonwealth of Virginia v. George W. 
Upton, for the purpose of presenting said transcript to the 
Supreme Court of Appeals of Virginia, along with a Petition 
for a writ of error to the judgment of said Court, rendered 
in the said criminal proceeding on the 28th day of June, 
.1938. 
Respectfully, 
GEORGE W. UPTON, Defendant. 
By (Signed) "\V. HENRY COOl(, 
W. Henry Cook, 
By (Signed) EDWARD ~L HUDGINS, 
Edward M. Hudgins, 
His Counsel. 
.page 65 ~ Dated at South Hill, Virginia, this the 22nd da.y 
of October, 1938. 
W. HENRY COOl{, 
EDWARD M. I-IUDGINS, p. d. 
Legal Service accepted October 22, 1938. 
(Signed) F. C. BEDINGER, 
F. C. Bedinger, 
Attorney for the Commonwealth for 1\Ieck-
lenburg County, ,Virginia. 
I, N. G. Hutcheson, Clerk of the Circuit Court of Mecklen..:-
burg County, Virginia, hereby certify that the foregoing is a 
true transcript of the record in the case of Commonwealth v. 
George W. Upton and that notice to the attorney for the Com-
monwealth has been duly given in accordance with Sections 
6252 and 6339 of the Code of Virginia. 
Given under my hand this the 27th day of October, 1938. 
A Copy-Teste : 
N. G. HUTCHESON, Clerk. 
N. G. Hutcheson. 
~I. B. WATTS, C. C. 
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